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It has now been more than six years since the North American Free Trade Agreement (NA I—_I'A)l took
effect. The NAFTA has been undeniably beneficial for some industries and their workers, by lowering
barriers to trade in capital, goods, and services and by facilitating the temporary entry of personnel. In
other industries, in some of the most innovative and cutting-edge sectors, however, the implementation
of the NAFTA has not kept up with the rapid pace of technological change and innovation.

This article seeks to place into context the provisions of the NAFTA governing the temporary admission
to the United States of Canadian professionals for business purposes. Specifically, the article examines
such admissionsin light of two phenomena: (1) the dizzying evolution of the knowledge-based
information technology (IT) industry in the past few years and the chronic difficulty faced by IT
companies in locating qualified professionals to enable them to meet their strategic objectives and keep
pace with this evolution; and (2) the emergence of Canadian IT professionals as alabor pool tapped with
increasing frequency by U.S. IT companies that face such a hiring difficulty.

The specific focus of this article will be upon the Trade NAFTA (TN) category of the NAFTA, which
permits the temporary entry of professional citizens of one NAFTA state party into the territory of
another, and has proven to be the most frequently used avenue for Canadian IT professionals to take up
employment in the U.S., and, more narrowly, upon the extraordinarily high level of difficulty
encountered at present by such professionals in seeking admission to this country. In this | atter respect,
by examining four particular occupations, this article seeks to understand why the TN category has
failed to fulfill its potential of providing asimple, rapid, and predictable mechanism for the entry of
Canadian IT professionalsto the U.S.

THE HUNT FOR IT KNOWLEDGE WORKERS

Many readers of Interpreter Releases are already aware of the problems faced by U.S.-based IT
companies in recruiting sufficient numbers of "knowledge workers' (the term generally employed by
labor experts to refer to technologically educated employees), or the fact that such companies must ook
to knowledge workers from other countries to meet their hiring needs. Abundant literature has been

produced on the subject, and the issue need not be dwelt upon here2 |mmi gration practitioners see
examples of these facts on adaily basis. This situation has made the representation of IT companies
rewarding for business immigration attorneys over the past few years, and will ensure that these heady
days will be fondly remembered as a golden age in the practice of businessimmigration law.

The economic power and consequent political clout of IT companiesin the U.S. has ensured that the
industry's angst over the shortage of knowledge workers has been thrust into national prominence, and
will soon replace the now rather dated concern over illegal immigration as the topic of uppermost
importance in this country's ongoing immigration debate.2 The high visibility of this issue has meant
that any aspirant to high political office (as well as any polemicist worth his or her salt) who wishesto
demonstrate an awareness of contemporary events must be informed about this issue and must be able to

discuss it intelligently.2 Further, the political process has been engaged by the IT industry to aleviate its
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concerns. At alegidative level, numerous initiatives have been introduced, and continue to be
introduced, to ease the hiring crisis concerns by reducing or removing the legal obstacles that impair the

ability of IT companiesto hire foreign knowledge workers2

The focus of the debate over the need of the IT industry to maintain accessto the pool of foreign
knowledge workers, as well as of the legidative proposals, has been on the H-1B specialty worker
nonimmigrant category. Thisis scarcely surprising, given the fact that this category has proven
overwhelmingly to be the most frequently used avenue through which to obtain employment
authorization for such foreign knowledge workers. Although the category is certainly not reserved
exclusively for knowledge workersin the IT industry, it is not coincidental that Indian and Chinese
citizens, who represent the most important pool of foreign knowledge workers for IT companiesin the
U.S., also comprise the most numerous constituency of H-1B workers, accounting for more than half of

the total admissions permitted annually under this category 8
CANADIAN IT KNOWLEDGE WORKERS

One devel opment that has gone largely unnoticed in the national dialogue with respect tothe I T
industry's unsatisfied demand for knowledge workers is the emergence of Canada as an important
repository of such knowledge workers. No one should be taken aback by this; Canada's geographical
proximity, its cultural affinitiesto the U.S,, the high level of technological education available at its
universities, and the fact that it has its own well-developed I T industry make it seem quite natural that
U.S. IT companies struggling to meet their hiring needs should view qualified Canadian professionals as
particularly attractive resources.

The southward flow of Canadian IT knowledge workers has increased appreciably in the past few years,
but has yet to awaken much interest in this country. This may be explained in part by the fact that their
numbers do not yet approach the numbers of Chinese or Indiansin the IT sector, and in part by the fact
that the presence of Canadiansin this country, and the threat they are perceived to pose to the domestic
labor force, do not arouse the types of passions excited by the arrival of citizens of other nations.

e The Canadian IT Brain Drain

Thelack of attention paid in the U.S. to the entry of Canadian IT knowledge workers into its work force
stands in marked contrast to Canada's preoccupation with the subject. For some years now, Canadian
scholars, political commentators, and journalists have bemoaned the country's "brain-drain™ of
technologically literate professionals to the U.S. Although such a brain-drain is not a novel
development, it is generally agreed that the passage of the NAFTA hasintensified the pace of thisflight,
and one Canadian scholar has gone as far as declaring that the true Perotian "sucking sound” created by
the NAFTA was produced by the movement of jobs, not from the U.S. to Mexico, but from Canada to

theU.S<

There is an element of truth to this rhetorical flight of fancy; a 1996 study by the Canadian Advanced
Technology Association found that 75 percent of electrical engineering and computer science students at

the University of Waterloo in Ontario, intended to look for work in the U.S. after graduati ond Analysis
of income tax data on tax filersleaving Canadato all destinations also revealed that individuals earning

more than $150,000 a year were seven times as likely to leave Canada as the average taxpayer. Those

who had incomes between $100,000 and $150,000 were five times as likely to move.2

Overall, it has been estimated that Canada suffered a net loss of amost 20,000 professionalsto the U.S.
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between 1982 and 1996, resulting in an estimated lost investment to the Canadian taxpayer of C$6.7

billion.22 In the I T sector of the Canadian economy, the situation has been exacerbated by the
"churning" problem perceived by some labor experts. One such expert has described "churning” as the
departure from Canadato the U.S. of IT knowledge workers who are then replaced by Indian
programmers from Bangalore. Even if the programmers who arrive during a given period outnumber the
Canadian IT knowledge workers who are lost during the same period, factoring in the expense of
settling such aliens and their families and the delay before these persons begin to earn and produce as
much as the Canadians they replaced results in a significant loss to the country. It has been noted, for
instance, that foreign-born professionals who entered Canada after 1967 were typically taking 10 to 15

yearsto catch up to the level of productivity of their Canadian-born peers.£ The problem is aggravated
further by the cost of the departure to the U.S. of such foreign-born workers, often within a short space

of time of having obtained Canadian citizenship and therefore becoming eligible for the benefits of the

NAFTA.

The shortage of IT knowledge workers in Canada has been recognized at afederal level, and resulted in
the creation in May 1997 of Canada's Pilot Project for Software Professionals, which facilitated the

entry into Canada of aliens working in certain designated software development occupati ons Mosgt
recently, the Canadian federal government has introduced a Temporary Foreign Worker Program to
"speed up" the entry of skilled temporary foreign workersin order to "contribute to the development of a
knowledge-based economy where Canada's competitiveness depends on getting both the right skills and

the right knowledge at the right place at the right time." 3
THE NAFTA: IMMIGRATION VERSUS TEMPORARY LABOR MOBILITY

Aswith most "free" trade agreements, the NAFTA seeks to remove or diminish artificial (i.e., legal)
trading restrictions between its participant nations, the three nations that comprise the North American
continent, and thereby to promote arelatively unhindered flow of capital, goods, and services between
them. Although a consensus exists that such afree flow of capital, goods, and servicesis adesirable goal
worthy of the three nations' collaborative efforts, the removal or diminution of each nation'simmigration
obstacles in order to facilitate the free flow of their citizens within the NAFTA zone was never seriously
discussed during the negotiations that led to the signing of the treaty.

Although the facility of movement across the borders of a state party to a free trade agreement by
nationals of another state party may well be seen as a natural or even necessary concomitant of a
lowering of trade barriersto capital, goods, and services, the notion that citizens of one state party to the
NAFTA should be able to enter the territory of another state party with the ease accorded to capital,
goods, and services appears to have been decidedly inimical to the drafters of the NAFTA. Inthis
respect, the NAFTA state parties never paid much attention to the possibility of adopting the European
Union's model of virtually unhindered labor mobility (and, in certain circumstances, immigration) for
citizens of its member nations2 In fact, the most significant aspect of the relationship between the
NAFTA and immigration (understood in the common sense of a permanent physical displacement of a
citizen of one country to another country) is that no such relationship exists, the NAFTA contains no

provision allowing or even contemplating immigration between the three state parti es 16

To the drafters of the NAFTA, then, "permanent employment” is not something to be promoted by the
NAFTA, but something that apparently needs to be protected from the NAFTA. The preamble to the
NAFTA aso smacks of thisisolationism: one of itslaundry list of desideratais that the state parties will
"create new employment opportunities and improve working conditions and living standards in their

respective territories."Z Indeed, one of the most important motivating factors behind the U.S.'s
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participation in the NAFTA was the belief that the lowering of trade barriersin Mexico would curb
(mostly, but not exclusively, illegal) immigration from that nation by raising living and working

conditions there. 2 Although it would be wrong to view the NAFTA as being driven by an anti-
immigration impetus, the modesty of its aims with respect to the movement of persons, as opposed to
capital, goods, and services, is not easily overstated.

Asfar as the cross-border movement of the citizens of state partiesis concerned, all the NAFTA seeksto

achieve is aregime of temporary labor mobil ity.ﬁ To that limited effect, Chapter 16 of Part Five of the
NAFTA established a scheme of reciprocal undertakings by each state party to permit the entry in
preferential status of "business' persons who are nationals of another state party. Implicit in the NAFTA
is the notion that such mobility must be ancillary to the movement of capital, goods, and services, and
not agood in itself. Making it quite clear which is the cart and which the horse, Article 1602 ("Genera
Principles') of the NAFTA imposes upon each state party a general obligation to apply "expeditiously”
the labor mobility measures of Chapter 16 "so asto avoid unduly impairing or delaying trade in goods or

services or conduct of investment activitieg[.]" —

Aswith its predecessor, the United States-Canada Free Trade Agreement of 1989 (CFTA) Zthe
NAFTA's scheme governing the cross-border mobility of persons encompasses only four categories of
nonimmigrants: (1) business visitors; (2) traders and investors; (3) intracompany transferees; and (4) TN
professionals (referred to as Trade Canada (TC) professionals under the CFTA). Any state party
nationals not covered by these categories, such as tourists, journalists, and students, must apply for
admission to another state party without invoking the NAFTA's "preferential™ admission process.

e The TN Category

The TN category of the NAFTA requires each state party to grant temporary entry to "a business person
seeking to engage in abusiness activity at a professional level in aprofession set out in Appendix

1603.D.1 [of the NAFTA]." 2 This appendix provides alapidary inventory of 63 professions with
corresponding minimum educational credentials and alternative experiential requirements. Only persons
coming to work "in" one of these enumerated professions may be accommodated under the TN

category; a person coming to work in the U.S. in an unlisted profession may not enter in TN status,
regardless of the fact that his or her job has been recognized as a profession or a specialty occupation by
the INS in another context.

Of the four nonimmigrant categories included in the NAFTA'simmigration scheme, only the TN
category, like the TC category before it, does not have a direct analogue in the general statutory scheme
of immigration to the U.S. The TC category was not, nevertheless, an entirely novel creation; its
antecedent was the H-1B category, as refined by the Immigration Act of 1990. The TN category retains
astrong fundamental resemblance to the H-1B category, because both categories contemplate the
admission of persons of professional standing who will engage in professional -level activities.

The TN category offers Canadian professionals four obvious advantages over the H-1B category,
however, whose combined effect can be interpreted as providing the entry in "preferential” status
guaranteed by the NAFTA. First, an applicant for this status need not file, and obtain approval of, a
nonimmigrant petition with an INS Service Center before entering the U.S. He or she must instead

present an application at a port of entry or pre-flight inspection station, 22 where processing generally
takes no longer than three hours. Because processing times for H-1B petitions extend up to 90 days or
more at some Service Centers, this provides a significant benefit.
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Second, Canadian TN applicants are not required to obtain approval of alabor condition application
from the Department of Labor (DOL). This again saves valuable time, and allows employersto avoid

the irksome salary posting and record-keeping requirements of the H-1B category.&

Third, the TN category, unlike the H-1B category, does not impose a maximum period of stay of six
years. Technically, a Canadian professional may hold TN status indefinitely, as long as he or she
continues to be employed in an appropriate profession and continues to demonstrate that his or her stay
will be"temporary."

Fourth, and perhaps most importantly, there is no limitation on the number of Canadian nationals who
may be admitted in the course of afiscal year2 At present, the H-1B category imposes a limitation of
107,500 new admissions for fiscal year 2001, which will begin on October 1, 2000.%

Despiteits claimsto facilitate the "preferential™ entry of professionalsinto the territory of a state party,
the NAFTA, and the TN category in particular, has proven to be an imperfect mechanism for the
admission of Canadian professional IT knowledge workersto the U.S. The following discussion will
examine the most troublesome aspects of the TN admission process for such workers, focusing
specifically on the TN professions most commonly applicable to these workers.

Engineer. Appendix 103.D.1. of the NAFTA includes "Engineer" as one of the professionsin which a
business person seeking admission under the TN category may engage. The minimal educational

requirement for a Canadian engineer is a baccal aureate degree or a provincial license.ZZ Unsurprisingly,
given the wide variety of engineering specializations associated with the IT industry, the Engineer
classification of the TN category has proven to be one of the most frequently used by Canadian
knowledge workers entering the U.S. in TN status.

One of the most significant difficulties experienced by IT professionals seeking admissionin TN status
as engineersisthe task of convincing the INS that the particular discipline in which the applicant
specializesis atrue engineering discipline. Thisis particularly the case when the engineering
specialization at issue isarelatively new or emerging one, and the governmental or academic
recognition of this specialization has not kept pace with its evolution as an acknowledged professional
specialization by business and industry. Software engineering is a case in point. Although few personsin
the IT industry would seriously argue that software engineering is an established and recognized

engineering specialization, no state at present requires alicense of software engi neers, 2 and only a
handful of universities, colleges, and technical schools offer degree courses or majors formally
designated as software engineering ones, generally offering instead only degrees in computer science or

computer engineering to the aspiring software engi neer.Z In the TN context, applications for software
engineers have been denied on the basis that software engineering, unlike such traditional disciplines as
electrical, mechanical, and chemical engineering, is not atrue engineering profession. Although the
tendency to deny TN applications on this basis appeared for some time to be on the decline, a recent
spate of such denials at the ports of entry suggeststhat it is aive and well.

The Service's stance toward software engineers may be explained in part by a deeply rooted belief,
based on outdated notions about traditional industry and the manufacturing process, that engineers build
or help build tangible products and structures, as well as by the Service's reliance on such sources as the

DOL's Occupational Outlook Handbook, which buttresses such beliefs. 2 This text does not specifically
refer to software engineering as an engineering specialty, and appears to use recognition by a
professional society as the touchstone of true engineering, admitting only 25 "major specialties" of

engineering, all of which have corresponding professional associations and/or licensure requirements.3L
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Earlier versions of this document did not even refer to software engineering, recognizing only computer

engineer, computer scientist, and computer systems analyst as professional computer -related

occupati ons3

Although it is possible that the difficulty experienced in accommodating software engineers under the
TN category may give way to a growing recognition of this discipline as a valid engineering specialty, it
is by no means clear that other |ess established engineering modalities peculiar to the IT industry will be
sympathetically received by the Service. A TN application prepared for a person working in one of these
modalities (including, for example, firmware engineering, usability engineering, quality assurance
engineering, verification engineering, product design engineering, and middleware engineering) is at
present unlikely to succeed without subsuming the modality under a recognized engineering specialty.

Although the NAFTA is unequivocal that a person seeking admission under the NAFTA'S TN category
as an Engineer must have obtained the appropriate level of degree or alicense (showing equivalent
professional experience is not permissible), nothing in this treaty, a statute, caselaw, or regulation
specifically mandates that the degree or license held by the applicant for admission be in a discipline or

field identical or even relevant to the profession in which admissionis sought.g The INS's Inspector's
Field Manual, to which most Service officers will turn when adjudicating a TN application, is silent on

thisissue2 The Service's now-defunct Draft NAFTA Operations Instructions did state, however, that:

Excepting afew specific occupations, Appendix 1603.D.1. does not state that adegreein
the particular field is required for qualification as a Professional. Officers should use good

judgment in determining whether or not adegreein an allied field may be appropriate.g

Thisis an entirely reasonable position; a requirement that an individual's degree or licensebein a
discipline or field related to the TN profession in which admission is sought may reasonably be read into
the NAFTA, and the fact that the NAFTA does not specifically link each Appendix 1603.D.1. profession
with an academic discipline or field of licensure can be explained by adesire to avoid inflexibility in the
TN admission process, and should certainly not be seen as an invitation to seek entry for individuals
who hold degrees or licenses in disciplines or fields that bear no rational relation to the profession in
which admission is sought. INS officers adjudicating TN applications may therefore justifiably turn
away an applicant with a degree or license that in no way matches the profession in which the applicant
will work, but may also permissibly admit applicants with degrees or licenses that do not match the
specific profession involved, but are in disciplines or fields germane to the job duties typically
performed by members of that profession, or that involve substantial course work related to the
performance of such duties.

In the engineering context, however, the tendency of Service officers reviewing TN applications from
Canadian IT knowledge workers for admission as engineers has been to go further and insist on a
complete identity between the relevant engineering specialization and the degree held by the applicant.
Thus, applicants for admission as electrical engineers are generally required to hold degreesin electrical
engineering; computer engineers must hold degrees in computer engineering, and so on.

This approach has the virtue of simplicity and certainly makes for the rapid adjudication of TN
applications, in keeping with the aspiration toward "transparent criteria’ for admission. The Service's
formalistic analysisis an inadequate means, however, of assessing the approvability of TN applications
by professionals working in some engineering specializations within the I'T industry, including, once
again, software engineering. Most software engineers today hold degrees in computer science, and an
education in this discipline is regarded by many IT companies as the most desirable preparation for
employment in thisindustry. Holding a degree in computer science neverthel ess exposes the applicant
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for TN admission as a software engineer to denial (even if software engineering is accepted as a
legitimate engineering specialty) on the basis that his or her degree is not an engineering one. However
improbable such denials may seem to anyone acquainted with academic courses of study in computer
science and the strong affinity between what islearned in such courses and the professional duties
undertaken by software engineers, such denials occur with sufficient frequency to create an operational
risk for U.S. companies wishing to hire Canadian software engineers through the TN process.

Earlier versions of the Occupational Outlook Handbook identified computer or electrical engineering as
the appropriate educational disciplines for computer engineers, and computer science as the relevant
discipline for computer scientists, and it is not unreasonabl e to consider that such a determination may
well have something to do with the Service's antagonism toward software engineers with computer
science degrees. Such antagonism may be athing of the past, however, because the most recent edition
of the Occupational Outlook Handbook appears to have moved with the times by not only implicitly
recognizing software engineering as an engineering discipline, but also explicitly noting that software
engineers are likely to hold degrees in computer sci ence2 In arecent decision, the INS's Office of
Administrative Appeals overturned the denial of an H-1B petition for a software engineer with the
equivalent of an undergraduate degree in computer science, noting that "the use of computersisan

integral part of the contemporary study of engineeri ng."ﬂ These are clearly positive developments, and
may well lay to rest the problems encountered by software engineers with computer science degrees.

This edition of the Occupational Outlook Handbook has created a novel problem, however, by
recognizing hardware engineering as a computer-related occupation, and indicating that computer or

electrical engineering are the appropriate academic disciplines for this occupation.$ This apparently
innocuous observation has caused a new hazard for software engineers. Very recently, atrend among
INS offices at the Canadian border to deny TN applications for software engineers with computer
engineering degrees has emerged. The basis for such denials appears to be an opinion (voiced orally by
more than one Service officer) that, in accordance with the prescriptions of the Occupational Outlook
Handbook, persons with computer engineering degrees are more appropriately classified under the
NAFTA as Hardware Engineers or Computer Systems Analysts than as Software Engineers.

What can such companies do to forestall or minimize such arisk, at least until the Service becomes
better educated about the connection between computer science and software engineering (or between
software engineering and computer engineering)? Seeking an alternative nonimmigrant category (such
as the H-1B nonimmigrant category) that is not so susceptible to rigid and mechanical adjudication will
generally not be an attractive option, given the lengthy petition process involved and the breakneck
speed at which most IT companies operate. Such companies and their counsel are better advised to
invest additional time in the preparation of the applicant's TN application, describing and explaining the
applicant's course work and drawing the Service's attention to the fact that the software engineering
duties involved in the relevant position will require the application of the knowledge acquired by
completing this course work. In addition, secondary evidence that the IT industry employs software
engineers with degrees in computer science or computer engineering, in the form of industry journals,
job advertisements, and other publications, may be presented in an effort to persuade the INS officer to
exercise hisor her "good judgment.” Reference to sources most favored by the Service, such asthe
Occupational Outlook Handbook and the Dictionary of Occupational Titles, may be advantageous, but
can often be perilous, because such sources are sometimes more part of the problem than the solution.

Computer Systems Analyst. Appendix 1603.D.1. of the NAFTA lists Computer Systems Analyst as one
of the professions for which admission in TN status is permissible. For admission as a Computer

Systems Analyst, a Canadian must have a baccal aureate degree or a post-secondary diploma (no specific
disciplineisindicated for either). If only a postsecondary diplomais held, three years of experience must
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also be shown. Because no licensure system yet exists for Computer Systems Analysts, alicense
requirement does not apply. Evoking strongly the description of a Computer Systems Analyst's dutiesin
the Occupational Outlook Handbook, the Inspector's Field Manual describes a Computer Systems
Analyst for TN admission purposes as "an information specialist who analyzes how data processing may
be applied to the specific needs of users and who designs and implements computer -based systems...
[and] stud[ies] the organization itself to identify its information needs and design[s|] computer systems

which meet those needs."22

The INS appears to grant more latitude to Computer Systems Analyst TN applicants with respect to the
academic disciplines in which they hold educational credentials than it does to applicants as Engineers.
Although computer science appears to be the preferred discipline for Computer Systems Analysts, the
Service has exhibited awillingness to admit applicants with degrees and/or postsecondary diplomasin a
range of formal disciplines that involve the study of computerized information systems, such as
information technology, information processing, computer technology, and even database management.

The most significant problem IT companies have encountered with respect to the admission of Canadian
Computer Systems Analysts under the NAFTA concerns individuals whose job descriptions, work
experience, or educational background identifies them, in the Service's view, as computer programmers.
The NAFTA and the INS's regulations are silent asto the eligibility of computer programmers as
Computer Systems Analysts; the Inspector's Field Manual states forcefully, however, that the Computer

Systems Analyst category "does not include programmers.” = The Manual does state, however, that "[a]

Ithough the systems analyst will do some programming, the TN category has not been expanded to

include programmers.” 4L This sentence may provide hope that computer programmers will one day be

accommodated as Computer Systems Analysts under the NAFTA; at present, however, the Service will
deny a TN Computer Systems Analyst application for an individual who is deemed to be a computer
programmer. In fact, INS officers can be expected to be keenly aggressive in reviewing TN applications
to identify any reference to computer programming that can precipitate adenial, and plenty of
practitioners can attest to the poisonous effect such areference will have on a TN application for a
Computer Systems Analyst.

To what isthis aversion to computer programming as an activity unworthy of professional status owed?
Theineligibility of computer programmersfor TN status was certainly not an issue discussed in the
negotiations that led to the NAFTA, and the U.S.'s stance in this regard appears to be entirely unilateral.
The most plausible explanation is the INS's traditional reluctance, in awider context, to view computer
programmers as professional employees. Despite the fact that the Service's Administrative Appeals

Office has held that computer programming is a professional endeavor,#2 this attitude appearsto be
well-entrenched in the psyche of INS officers, and is exhibited most commonly outside the context of
the TN admission process in a frequent refusal to consider computer programming as an H-1B specialty
occupation.

The Service's skepticism toward computer programmers may be based, once again, on this agency's
reliance on such publications as the Occupational Outlook Handbook as normative sourcesto be
referred to in determining the duties, experience, and academic qualifications required by a given
occupation. Although the most recent edition of the Occupational Outlook Handbook recognizes that the
majority of computer programmers hold four-year degrees in computer science, it aso notes that 40.5

percent of computer programmersin the U.S. do not hold baccal aureate degrees.22 This and other
observations concerning the education of computer programmers have apparently been seized upon by
the INS as proof of its conviction that computer programming does not invariably require the possession
of abaccalaureate degree and is therefore not a professional occupation under the NAFTA. Whatever its
basis, the Service's distaste for computer programmers in the TN context appears to be peculiar to this
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agency; neither the Canadian nor the Mexican immigration authorities appear to consider evidence of
computer programming to be ruinousto a TN Computer Systems Analyst application.

Scientific Technician/Technologist. Scientific Technician or Technologist #isthe only profession
enumerated in Appendix 1603.D.1. that does not require the possession of a Baccalaureate/Licenciatura
degree, alicense, a postsecondary diploma or certificate, or a specified number of years of professional
experience. Rather, a person applying for admission as a Scientific Technician or Technologist must
demonstrate two largely unquantifiable qualities: (1) theoretical knowledge of any of the following
disciplines: agricultural sciences, astronomy, biology, chemistry, engineering, forestry, geology,
geophysics, meteorology or physics; and (2) the ability to solve practical problemsin any of those
disciplines, or the ability to apply principles of any of those disciplines to basic or applied research. 2

The lack of aconcrete educational or experiential requirement, as well asthe INS's (not entirely
groundless) suspicion that the classification of Scientific Technician/Technologist is frequently used as a
subterfuge to accommodate individuals who are inadmissible under any other TN profession, has meant
that TN applications for admission as a Scientific Technician/Technologist are routinely reviewed with
heightened scrutiny. An IT company wishing to employ a Canadian in TN status as a Scientific
Technician/Technologist must therefore be careful to present evidence that the applicant possesses the
necessary theoretical knowledge of an I T-related engineering discipline, as well as the requisite
problem-solving or research abilities. Such knowledge or ability can be demonstrated through a variety
of means. The Inspector's Field Manual states broadly that an "attestation” from a Canadian employer or

the prospective U.S. employer or "other documents' are acceptabl e

Asapractical matter, however, a TN application for admission as a Scientific Technician/Technologist
that is supported only by aletter from the company wishing to employ the applicant and a traditional
one-page résumeéis unlikely to pass muster. Such an application should be supported by an expanded
résumé, which summarizes the applicant's employment history, describing in some detail the specific
projects and tasks performed by the applicant, with aview to establishing that the required knowledge
and abilities are possessed. The application may be further strengthened by letters from the applicant's
past employers that confirm that the employment history described in the résumé is accurate, as well as
evidence of any technical courses taken (bearing in mind the perils associated with computer
programming). The basic impression that should be conveyed is that the Scientific
Technician/Technologist is a professional, and not merely a skilled technician. Even the applicant's
personal appearance and bearing may be factors taken into account in determining that the applicant isa
professional.

Despite the importance of showing that the applicant has the knowledge and abilities required for this
classification, the most common stumbling-block with respect to the application of Scientific
Techniciansg/Technologists for TN admission has been the need to show that the applicant will perform
the type of work specified for this classification under the NAFTA. Scientific Technician/Technologist
isone of only two Appendix 1603.D.1. professions for which a specific mandate with respect to the

duties to be performed is provided.ﬂ Under footnote five to this Appendix, Scientific
Techniciansg/Technologists "must” be seeking admission to another NAFTA State Party to "work in
direct support of professionalsin agricultural sciences, astronomy, biology, chemistry, engineering,
forestry, geology, geophysics, meteorology, or physics." = The interpretation of this deceptively simple
language has proven to be highly problematic in practice, and the Service's application of this mandate
has resulted in the denial of substantial numbers of TN applications for Scientific
Techniciansg/Technologists. The difficulties encountered by Scientific Technicians/Technologists
applying for admission under the NAFTA generally revolve around the construction of the crucial
phrase "in support of" and the equally important term "professionals’ employed in footnote five.
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The operative phrase of footnote five's description of the type of work to be undertaken by Scientific
Techniciang/Technologistsis "in direct support of [.]" This phrase may seem quite unambiguous on its
face, but it continuesto provide a basis for the denial of TN applications, usually because of a
divergence between the respective interpretations of it by the INS and the applicant. The Service appears
to require several components to a determination that an applicant's work will be "in direct support of"
one of the specified classes of professionals.

First, the applicant's work must be subservient in nature; that is to say, it should not be an end in itself or
in any way result in the production of a completed product by the Scientific Technician/Technol ogist
alone (or in cooperation with someone who is not a professional). Here, afine line must be drawn
between establishing that the applicant is a person of some accomplishment who can be considered to
have achieved professional standing, and showing that he or she will not assume the level of
responsibility of aprofessional.

Second, the applicant's duties must be ancillary to the work of a professional; he or she must assist such
aprofessional in the performance of hisor her duties (the fact that "direct” support is required implies
that there must be no intermediaries between the Scientific Technician/Technologist and the
professional).

Third, a connection must be drawn between the Scientific Technician/Technologist's work and the work
done by the professional to be supported. Thiswill require the applicant and/or the company wishing to
employ him or her to explain precisely how hisor her work is related to the work done by the relevant
professional, and, more specifically, how the work of the applicant will be beneficia or useful to the
work of this professional. Bearing in mind the abilities prescribed by Footnote Five for Scientific
Technicians/Technol ogists, the applicant's work should generally consist of the resolution of practical
problems encountered by the professional, or of the conduct of basic or applied research.

Fourth, a connection should be drawn between the applicant himself or herself and the professional to be
supported. Although there is no requirement that the professional being supported be employed by the
company seeking to employ the Scientific Technician/Technologist, some Service officers require that a
hierarchical chart be produced and that this chart depict the applicant as being directly subordinate to, or
reporting directly to, an identified professional or set of professionals. This does not reflect a uniform or
even consistent practice among INS officers, however, and generally the identification of the
professional or professionals who will be supported (or even of only his, her, or their job titles) will
suffice.

Footnote Five to Appendix 1603.D.1. also uses the term "professional s’ % to desi gnate the only class of
persons who may receive the benefit of the Scientific Technician/Technologist's support. Precisely who
are and who are not "professionals’ under the terms of Footnote Five can present a difficult issue, and is
something of which anyone preparing a Scientific Technician/Technologist TN application should be
mindful. The Service requires, reasonably enough, that the person or persons being supported be
working in one of the professional disciplines cited in Footnote Five. For purposes of a TN application
prepared for a Scientific Technician/Technologist coming to work for an IT company, thiswill generally
mean that the "professionals' to be supported must be working in an engineering discipline related to the
IT industry; if the application indicates that the applicant will be working in direct support of Computer
Systems Analysts, adenial should be expected, even though such persons are considered professionals
under the NAFTA.

The INS also seemsto require that the engineer or engineers to be supported be shown to be
professionals under the standards applied for TN admission. Thus, even though this individual or
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individuals may not be applicants for TN admission, the Service's practice appears to be to demand a
showing that he, she, or they be admissible under therigid criteriait appliesto TN applications for
engineers. The practical result isthat a TN application for a Scientific Technician/Technologist should
be accompanied by the degree diplomas or certificate(s) of the professional engineer or engineers who
will be supported, in order to establish that this person or persons are "professionals” in the sense
understood by the Servicein the TN context. This means, as discussed above, that such an application
must establish that the engineer or engineers to be supported hold degrees in engineering disciplines.

And here the can of worms opens. A Scientific Technician/Technologist application for an individual
who will be supporting a software engineer may well be denied on the basis that the person being
supported is not atrue professional. Even if such a software engineer is deemed a professional, if he or
she holds a degree (even an advanced degree) in computer science (or, more recently, in computer
engineering), the application may be unsuccessful, because, as discussed above, such an engineer would
fail the Service'stest for TN admissibility. Similarly, an application that involves the support of an
engineer who lacks a degree but has many years of professional experience (and may bein H-1B or even
O-1 status) may also be denied on the basis that such an engineer is not a professional.

Management Consultant. Appendix 1603.D.1. also lists "Management Consultant” as a profession for
which entry in TN status is permitted. In the IT context, this profession has acquired increasing
importance in this savagely competitive industry, where strategy and the ability to think strategically are
everything. As new companies strive to develop organizational policies and processes that will enable
them to develop and attain their technological, corporate, and fiscal goals, and established companies
perceive the need to reinvent themselves strategically in order to adapt to this rapidly evolving business
environment, they increasingly seek the services of Management Consultants (sometimes referred to as
"Thought Leaders" in today's business parlance) to provide the necessary guidance. Although
Management Consultants are seldom IT knowledge workers in a strict sense, they must generally
possess considerabl e technical insight and understanding in order to provide effective services, and are
certainly among the most coveted resources for IT companies.

Applications for Management Consultants under the TN category are considered second only to
applications for Scientific Technicians/Technologistsin their level of difficulty. The Service's strictness
with regard to the approvability of such applications can be explained in part by a well-founded
suspicion that this classification, like the Scientific Technician/Technologist classification, is vulnerable
to abuse by persons otherwise inadmissible under the NAFTA. Among such personsin the I T sector are
the large numbers of individuals with academic backgrounds in non-technical disciplines such as
Business Administration who will serve IT companiesin managerial and executive roles, but who are
magically transformed at the Canada-U.S. border into Management Consultants. TN applications for
Management Consultants are therefore subject to close review by INS officers, and additional care needs
to beinvested in their preparation by the U.S. entity and its counsel.

The most common defect of TN applications for Management Consultants is afailure to describe the
type of duties that the INS expects a Management Consultant to perform. The Inspector's Field Manual
notes in this respect that Management Consultants:

provide services which are directed toward improving the managerial, operating, and
economic performance of public and private entities by analyzing and resolving strategic
and operating problems and thereby improving the entity's goals, objectives, policies,
strategies, administration, organization, and operation.@

This classic description of a Management Consultant's duties (which, once again, tracks closely the
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language of the Occupational Outlook Handbook i) is frequently overlooked in the preparation of TN
applications, which often endow the applicant with alevel of executive or manageria authority, and
involvement in the decision-making process of the U.S. entity, that would generally not be held by a
Management Consultant, whose purpose should not be to run the company, but to observe its workings

and suggest how these may be improved.22

The NAFTA requiresthat a TN Management Consultant have either a baccalaureate degree (in no
specific discipline) or "equivalent” experience. Such equivalent experienceisfive years of experience as
amanagement consultant or in a"field of specialty related to the consulting agreement.” 22 These can be
established through a detailed résumé or, preferably, through letters from former employersif the
individual has not been self-employed. If the applicant has been self-employed as a consultant, then
letters from entities receiving the benefit of his or her consultation would be appropriate. Although the
NAFTA allows persons new to the field of management consultation to be admitted as Management
Consultants, the Service can be expected to be skeptical of an application for a person who has had
many years of industry experience, but has never before served in a consultative role.

No other guidance with respect to the qualifications of the Management Consultant, or the duties that he
or she must perform, is provided in the NAFTA. By referencing a " consulting agreement,” however,
Appendix 1603.D.1. appears to presuppose the existence of an agreement or contract between the U.S.
entity and the TN applicant, and suggests by implication that only Management Consultants serving
such companies or organizations on a contractual basis are admissible.

Discussing the relationship between the Management Consultant and the U.S. entity, the Inspector's
Field Manual makes explicit what isimplicit in Appendix 1603.D.1.:

Management Consultants are usually independent contractors or employees of consulting
firms under contractsto U.S. entities. They may be salaried employees of the U.S. entities
to which they are providing services only when they are not assuming existing positions or
filling newly created positions. As a salaried employee of such aU.S. entity, they, [sic] may
only fill supernumerary temporary positions. On the other hand, if the employer isaU.S.
management consulting firm, the employee may be coming temporarily to fill a permanent

position. >

What sense can be made of this awkward paragraph? Most obvioudly, it uses terms that are normative,
not descriptive. The INSis not describing what Management Consultants are for an inspecting officer's
edification; it is prescribing dogmatically what type of Management Consultant can be admitted, and
what type must be excluded. In this respect, the Manual's section on Management Consultants differs

from the Canadian government's Interpretive Note to Appendix 1603.D.1. discussing this profession,

which is couched in far more permissive terms 2

The Inspector's Field Manual appears to state that generally (unless a management consulting firmis
part of the equation) only a Management Consultant who is under contract (i.e., in anon-salaried
capacity) to aU.S. entity will be admissible. A salaried Management Consultant may be admissible, but
not if he or sheis (1) assuming an existing position, or (2) filling a newly created position. What exactly
does that leave? The answer, of course, is the arcane "supernumerary” employee category, which many
companies (and their counsel) confidently invokein their TN letters of support, but whose true meaning
remains murky.

To have a TN application for a Management Consultant approved, the right rel ationship between the
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applicant and the U.S. entity therefore needs to be established. If the U.S. entity is not a consulting firm,
it must be shown that the Management Consultant will serve in a contractual capacity, and the contract
itself should be available for inspection. If no such contractual relationship exists, and the U.S. entity is
not up to the perplexing task of showing that this position is neither an existing one nor a newly created
one, then it must be proven that the Management Consultant will be a supernumerary employee. The
term "supernumerary” isnot aterm of art in alegal sense, and appears to have no precise legal meaning.
No federal or state statute or regulation construes the term, and a search though all reported case law,

whether state or federal, in this country identified no meaningful discussion of the term.2 In common

usage, "supernumerary” refersto being in excess of the usual, proper, or prescribed number, but

associated with aregular body or staff 2L Any application for a TN Management Consultant that will be

employed as a salaried employee of aU.S. entity must be careful to state clearly that the applicant will
be a supernumerary employee, who, athough on the company payroll, will somehow stand apart from
the main corpus of employees, and will not be incorporated into the regular hierarchy of this entity.
Given the lack of afirm legal standard governing what constitutes supernumerariness, employers and
their legal counsel can enjoy afairly freerein in explaining to the Service how the aspiring Management
Consultant will qualify as a supernumerary employee, but it cannot be taken for granted that the mere
mention of thisterm inthe TN letter of support will satisfy the Service. Indeed, the use of the term
unaccompanied by any explanationina TN letter of support islikely to produce arefractory attitude on
the part of an inspecting INS officer.

CORPORATE RESTRUCTURINGS AND THE TN CATEGORY

Although the principal focus of this article is on the admission process for TN applicants, a brief
examination of the post-admission effects of corporate restructurings upon TN nonimmigrantsis
appropriate, in view of the astonishingly high incidence of mergers, acquisitions, spin-offs, and other
corporate restructurings that distinguishes today's I T industry. In an environment obsessed with stock
exchange performance, established companies attempting to maximize shareholder value are constantly
seeking to acquire, or merge with, other companies whose technol ogies, innovative approaches, and
sometimes human assets (those knowledge workers again) can enhance their competitiveness.
Conversely, many fledgling companiesin thisindustry (particularly among the "dot-com" community)
appear to exist only for the day when they will attract the attention of alarger company and be acquired.

In such a setting, U.S. employers face a challenging task in ensuring that their nonimmigrant employees
maintain their lawful employment-based immigration statuses; given the high numbers of such
nonimmigrant workers in today's I'T companies, this task should be taken seriously, and a target
company's compliance with immigration law is nowadays increasingly viewed by the acquiring
company's counsel as amaterial issue in the "due diligence" process that precedes any acquisition or
merger.

The complexities involved in determining the effect that a corporate restructuring will have on
nonimmigrant members of awork force have not gone unexamined by the INS or the immigration bar,
and a modest jurisprudence has evolved over the past few years governing these issues and the steps that
need to be taken to ensure that nonimmigrant employees of a company involved in a corporate
restructuring maintain their lawful statusesin this country. None of the Service's memoranda or advisory
opinions addressing the effects of corporate restructurings, or of the secondary articles discussing this
issue, has focused on the situation of TN nonimmigrants employed by aU.S. entity that isinvolved in

such arestructuring, however 2 The Service's TN regulations do not expressly deal with this subject,
and the TN sections of itsInspector's Field Manual , which are concerned solely with initial admissions
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and readmissions, are silent on this.

The regulations do contemplate situations in which TN nonimmigrants may "change,” "add," or
"transfer to" a new employer, however. Although the Service appears to have envisaged the mobility of
TN nonimmigrants from one employer to another, and may not have had in mind corporate
restructurings when it drafted these regulations, the provisions governing such changes, additions, or
transfers may readily be applied to arestructuring context. The Service's TN regulations do not
explicitly allow the fairly generous practice of permitting employees affected by a corporate
restructuring to remain employed pending the approval of amended petitions to notify the Service of the

material change in such employees empl oyment.‘r’—9 The relevant section of the regulations states plainly
that a TN employee wishing to change or add a U.S. employer after admission must file anew 1-129
petition with the Nebraska Service Center, together with the appropriate supporting documentation and
the relevant information concerning the employee's new employment. Employment with a different or

additional employer is not permitted until the Service approves the petiti on.& Canadian TN employees
are allowed to bypass the obligation to file a petition simply by leaving the U.S. and being readmitted
with documentation from the new employer, thus avoiding the current processing period of 90 days or

more. 8L The Service's TN regulations are liberal in requiring "no action"” (i.e., no petition and no
readmission application) for TN nonimmigrants (whether Canadian or Mexican) who "transfer" from
one branch or office of an employer to another, regardless of their geographical remoteness from each

other, as long as the same services are provided by such TN nonimmi grants.ﬁ—2 Thisfalls short of the
generosity accorded to nonimmigrant transferees admitted under the L blanket, however, and atransfer

to a separately incorporated company, even if this company isamember of the same corporate family,

can only be accomplished through the petition or readmission mechanisms referred to above

THE FAILURE OF THE TN CATEGORY

What conclusions can be drawn from areview of the performance of the TN category of the NAFTA as
avehicle for the admission of Canadian IT professionals to the U.S.? Arguably, the TN category is not
functioning as effectively asit could or should. The unqualified boon to cross-border labor mobility
between the U.S. and Canada promised at the inception of the NAFTA has never materialized, and what
we have today is a needlessly complicated admission system that is fraught with pitfalls and often
arbitrarily implemented, and continues to produce an unacceptably high number of denials of
applications by admissible professionals. The problems with the TN category have never been more
acute than today, and the perils associated with the NAFTA's admission process have received
widespread international attention. In arecent survey of immigration to the U.S., The Economist noted:

The contradictions in America's immigration laws are becoming increasingly awkward to
live with. Canada is getting cross with a partner who insists on ever freer trade but keeps on
erecting barriers at its frontier. Some people ask whether a trade block need necessarily

involve the free movement of labor as well as that of capital and goods.%

It would of course be an exaggeration to assert that this category has proven to be an outright failure,
because large numbers of such professionals have been admitted, and continue to be admitted, to this
country to serve U.S. companiesin the IT sector. More reasonably, the TN category may be considered
alimited failure, in the sense that it has not proven to be awholly reliable, predictable, or consistently
administered method through which to secure the services of Canadian IT knowledge workers. In this
regard, the TN category is deficient in three basic respects.

Thefirst problem is one of policy, or, more accurately, of the lack of an unambiguous policy inherent in
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the NAFTA to promote and facilitate the mobility of citizens of one state party into the others. The
NAFTA (arguably because of the specter of large-scale immigration into the U.S.) is ssmply too
timorous and ambivalent about the issue, and its lack of a clear vision or unequivocal organizing
principle with regard to such mobility has resulted in the contradictory tip-toeing of Article 1601, which
sends a decidedly mixed message to INS officers as to which imperative should be uppermost in their
minds as they review TN applications. Article 1601, as noted above, avers "the desirability of
facilitating temporary entry” and "the need to ensure border security and to protect the domestic labor
force" as policy imperatives that apparently stand on an equal footing with each other. To most minds0,
such imperatives do not sit easily with each other, and it is not unreasonable to consider (as some
Service officers apparently do) that one can only be served at the expense of the other.

The second problem is a structural one. By operating through a static enumeration of professions and
corresponding educational and experiential requirements, the TN category provides an overly rigid
framework that lacks the elegance necessary to take proper account of the heterogeneity of professional
occupations within today's I'T industry. Unlike the H-1B category, whose principal virtueisa
remarkable elasticity that permits the accommodation of awide, highly diverse, and ever-growing range
of occupations, the TN category offersIT professionals only alimited number of sharply circumscribed
openings whose requirements must apparently be matched exactly in order for an application to be
successful. Thisis becoming an increasingly difficult task for IT companies to perform, operating as
they do in arapidly expanding industry, where the almost monthly emergence of new and transformative
technologiesis (and must be) paralleled by the amost as frequent emergence of new professional
occupations and specializations created to cater to these technologies. A cursory review of the
employment opportunities listed on the websites of the leading IT companies identifies an astonishing
multiplicity of job categories, each with its own discrete and highly specialized set of duties. While only
afew years ago such areview might have identified only openings for several different classes of
software and hardware engineers, programmers, devel opers, and systems analysts, the job seeker today
is faced with a plethora of vacancies for Product Evangelist, Localization Specialist, Web Architect,
Web Development Engineer, Interface Designer, Streaming Engineer, and Build Engineer, to cite but a
very few.

The third problem is one of process. The internal rigidity of the TN category invites aliteralism on the
part of INS officers at the ports of entry that has become the most significant hazard involved in
applying for TN admission. As discussed earlier, the overwhelming tendency among such officersisto
insist that an applicant's proposed job title and description mirror exactly one of the professionslisted in
Appendix 1603.D.1. This attitude is unsurprising, given the apparently inflexible terms of Chapter 16's
TN provisions, but it represents a fundamental misunderstanding of the liberal spirit in which the
NAFTA's provisions should be read. Although there is no legislative history to support thisview, it is
more probable, given the broad aims of the NAFTA, that the drafters of the NAFTA wished the
professions enumerated in Appendix 1603.D.1. to be interpreted as a series of broad occupational
categories rather than as the narrow openings apparently envisaged by the INS.

Much of the difficulty involved in the use of the NAFTA to facilitate the admission of foreign
employees appears to be traceable to atension inherent in Article 1601 of the NAFTA. Thisis not the
explicit and obvious tension between the aim of "facilitating temporary entry" of citizens of one state
party into the territory of another and the objective "to protect the domestic labor force and permanent
employment” discussed above, but the more subtle tension between the facilitation of temporary entry
and the establishment of "transparent criteria and procedures’ to aid such temporary entry. Although
these pieties are in apparent harmony, the latter, in practice, operates to undermine the former. The
aspiration toward transparent criteria and procedures for admission is motivated by alegitimate desire to
establish an uncomplicated inspection process that demands little analysis and can be handled rapidly by
Service officers at the ports of entry, thereby serving the NAFTA's objective of facilitating the free flow
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of capital, goods, and services among the state parties. The result has been the simplistic scheme offered
by Appendix 1603.D.1.

Ironically, far from easing the passage of qualified professionalsinto the U.S., the very smplicity of this
"transparent” scheme has made it susceptible to an unforgivingly strict interpretation by reviewing INS
officers that continues to produce a disturbingly high number of denials of TN applications for
admission. Here, the Service must be called to task. An examination of the internal deficiencies of the
NAFTA only partially explains why it is not functioning satisfactorily as avehicle for the admission of
Canadian IT knowledge workers. A more complete and honest explanation must recognize the Service's
rolein the TN admission process. The virtually unfettered discretion granted to Service officers at the
ports of entry to deny or approve TN applications means that such officers are generally at liberty to
bring to this process their individual biases and prejudices. Too often, the responsibility for adjudicating
TN applicationsis entrusted to Service officers who lack adequate training, and whose principal
motivation, arguably in violation of Article 1602 of the NAFTA, is not to promote the free flow of
services, but, misunderstanding or ignoring the NAFTA's basic function of providing temporary labor
mobility rather than facilitating immigration, to protect the U.S. work force. Although such a motivation
is by no meansillicit, given the aims expressed in Article 1601 of the NAFTA, the review of TN
applications too often ceases to be afair and objective evaluation of the merits of such applications, and

becomes instead a search for atechnicality, however minor, upon which adenial can be based &

This, then, is Chapter 16's basic paradox: the TN category's biggest benefit-port of entry adjudication-
has become its biggest hazard. As many practitioners will confirm, the admission of eligible Canadian
professionalsin TN status cannot be taken for granted. Indeed, the readiness of some Service officersto
punish minor or technical imperfectionsin TN applications with outright denials (something that is
made easy by the simplistic black-and-white scheme offered by the TN category) has made TN
application at a port of entry a perilous proposition, with virtually no margin for error. Uncannily, asthe
importance of the TN category to U.S. IT companies has grown because of such factors as the reaching
of the annual limit on H-1B admissions, so has the Service's stance on the admission of IT professionals
hardened, to the point where no IT professional, however well-qualified, should feel that the admission
processis asimple formality.

The Service conducts no liaison meetings to discuss its processing of TN applications at the ports of
entry, so its motivation in apparently raising the bar on TN applications remains a matter of speculation.
Rumors of summit meetings between the Free Trade officers at the northern ports of entry to increase
the stringency of review for TN applications have been heard, but no official confirmation has followed.
The Service's current confrontational stance toward TN applicants may, however, be symptomatic of a
wider phenomenon noted by scholars in the context of free trade agreements. In an era when states are
ever more eager to cooperate with each other to achieve economic integration by lowering trade barriers
and relaxing controls over cross-border economic exchange, some are intensifying their efforts to police
cross-border flows of persons.i The reason for this antinomy may be fairly smple: as states perceive an
erosion in their sovereignty by the lowering of such barriers and the relaxation of such controls, they
react by reaffirming their sovereignty through the exclusion of citizens of other nations. Thus, while
states embrace free market initiatives that de-territorialize their economies, they simultaneously attempt
to reassert their territorial authority over population flows from without. As Saskia Sassen has pointed
out, despite the relaxation of barriers to the flow of goods, information, and capital, when it comesto
regulating the movement of people, "the nationa state claimsits old splendor in asserting its sovereign

right to control its borders."8Z

Assuming that the current state of the system for the admission of Canadian professionalsto the U.S. in
TN status presents a situation that needs to be corrected, what mechanisms are available to achieve such
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acorrection? Because the denial of TN applications is generally not appealed to an administrative or
judicial appellate level, no body of precedential case law discussing and refining the types of issues
discussed above will or can develop to shape the INS's decision-making process or to establish

consistency in the Service's approach to such issues.® Article 1606's " Dispute Settlement”" mechanism
does provide for theinitiation of proceedings under Article 2007 of the NAFTA to remedy a state party's
refusal to grant temporary entry to the citizens of another state party, provided that a " pattern or

practice" isinvolved and that all administrative remedies have been exhausted.®2 No such proceedings
have ever been initiated by any state party, and it is unlikely that Canada will initiate proceedings of this
type against the U.S,, for reasons of basic comity, and given the fact that the NAFTA continues to
provide the prime vehicle for this country's southward brain-drain. A less vexatious avenue for the
improvement of the TN admission processis provided by Article 1605 of the NAFTA. This establishes a
non-adversaria "Temporary Entry Working Group" comprised of representatives of each state party,

whose basic function is to consider the development of measures to facilitate further the temporary entry

of business persons.m

Cognizant of the problems experienced by Canadian professionals seeking admission to the U.S. under
the TN category, the American Immigration Lawyers Association (AILA) has proposed to the INS that
the Temporary Entry Working Group exercise its authority to enlarge the number of IT -related

professional categories enumerated in the NAFTA ZL The specific professional categories proposed by
AILA include the following: Computer Database Administrator; Computer System or Software
Administrator; Computer Systems or Software Analyst; Computer Hardware or Software Engineer;
Computer Programmer; Electrical or Electronics Engineer; Engineering, Mathematics, or Natural

Sciences Manager; General Manager or Senior Executive.’2 Clearly, such an expansion would go along
way toward remedying the problems discussed throughout this article, but no indication has been given
asto the progress being made to adopt or regject AILA's recommendations. The Serviceis entirely

correct in responding to AILA that it cannot act alone to amend the NAFTA in the manner requested,

however 22

CONCLUSION

In its administration of the TN status, the INS, and, by extension, the U.S., have erected a non-tariff
barrier to trade that conflicts with the letter (as expressed in Article 1602) and the spirit of the

NAFTA 2 The heightened review imposed on such applications and the Service's alacrity in denying
them continues to have an increasingly damaging effect on the competitiveness of U.S. companies
attempting to benefit from the sizable pool of IT workers north of the border. Less importantly, the
current state of affairs also compromises the credibility of practitioners representing such companies.
Despite the difficultiesin the TN admission process discussed throughout this article, the general public
perception of this processis still that it is virtually automatic, and that problems only arise through poor

planning.£2 When a TN application is denied (however arbitrary or questionable the denial), the
immediate reaction of some clients is to blame the unfortunate attorney for sloppy work and often no
explanation of the complexities inherent in the admission process or of the prevailing hostile climate for
TN applications will maollify the upset applicant, who often has |eft his or her Canadian employer and
sold his or her home in Canada

At present, the TN category of the NAFTA isin danger of becoming what economists term a negative
externality. A negative externality occurs when the exercise of aright by one party to atransaction
imposes an uncompensated-for cost on athird party not directly involved in the transaction. Thisis
precisely what happens when the Service erects obstacles to the admission of IT professionalsin TN
status. The denied professional is left with an unpleasant retreat from the border, and alossin
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competitiveness is caused to the U.S. company wishing to employ the applicant. These are not the most
significant costs of the present pattern of TN denials at the Canadian border, however. The harms that
also deserve consideration are the chilling effect on future TN applications by other companies (which
already appearsto be setting in), aswell as, in awider context, the potential for a variant of atraditional
trade war with Canada, whose attention the INS's actions, as noted above, have not escaped.

And what are the benefits of the Service's intransigence? The protection of the U.S. work force, some
would claim, and, possibly, the preservation of the integrity of the NAFTA by ensuring that its abuseis
prevented. Yet it is difficult to show that the Service's implacable stance toward TN applications serves
to promote either of these objectives effectively or, indeed, that a sufficiently serious situation exists
with respect to the threat posed to the U.S. work force or to the misuse of the NAFTA to warrant the
Service's contrarian posture. It may also be claimed that the legitimate objective of preventing fraud is
served by the Service's rigorous processing of TN applications; in aworld where counterfeit educational
diplomas, forged employment verification letters, and bogus corporate documentation have become
more and more commonplace, it is hard to see, however, how a crackdown on TN applications by IT
companies wishing to fit a professional position unfamiliar to the Service within the narrow parameters
provided by the TN category serves this objective to a useful extent.

In the context of traditional immigration process and policy, nativist and overly restrictionist views are
to be regretted; in the context of afree trade agreement, they are to be deplored, negating as they do the
very impulse that led to the creation of the agreement. Through its hard-nosed attitude to the admission
of Canadian professionals, the U.S. is beginning to look increasingly out of step with its NAFTA
partners, as well as with the rest of the first-world economic community, for whom interdependence and
cooperation at all levels of economic activity are today taken for granted. This situation may of course
change; as a new more forward-looking administration that recognizes the need for such
interdependence and cooperation and, like the present Canadian administration, understands the
importance of the IT industry to this country's continued prosperity takes charge early next year, we can
reasonably expect things to change for the better. As matters stand today, however, the liberal spirit of
the NAFTA, at least in the context of the TN category for Canadians, seems somehow to have fallen by
the wayside.
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