DECEMBER 5, 2003

Calhoun v. Yamaha Motor Corporation:

Third Circuit Upholds Defense Verdict on Proper Application of
Federal Rule of Evidence 702

On November 18, 2003, the United States Court of Appeals for the Third Circuit affirmed
the judgment of the United States District Court, Eastern District of Pennsylvania, in
Calhoun v. Yamaba Motor Corporation, U.S.A., et al., 2003 U.S. App. LEXIS 23461 (3d Cir.
2003), finding that the U.S. District Court Judge “carefully and thoughtfully restricted
testimony that offered opinions on specific matters without reliable foundation” in a
products liability action under maritime law. Id. at *13. The unanimous three-judge panel
affirmed the lower court’s decision to limit plaintiffs’ experts’ testimony because “an expert

may be generally qualified but may lack qualifications to testify outside his area of expertise.”
Id. at *14-15.

The underlying case involved a twelve-year-old girl who was vacationing with her friend and
her friend’s family in Puerto Rico. The friend’s mother gave the girl permission to rent a jet
ski at the marina. The girls rented a Yamaha Wavejammer WJ500G Personal Water Craft
from a nineteen-year-old employee at a beach concessionaire. The jet ski had a warning label
that recommended that the minimum age for operation was fourteen-years-old. Neither of
the girls had ever operated or ridden on a jet ski before. The employee at the concessionaire
asked the gitl whether she was fourteen-years-old, and the girl responded affirmatively. The
employee then gave the girl approximately ten minutes of instruction. The gitl fell off the jet
ski during operation, but remounted and assured the employee and her friend’s mother that
she was okay. Soon thereafter, she made a sudden turn and planed at a high speed toward a
boat anchored in the lagoon. The girl crashed into the boat and died from massive head and
neck trauma.

The girl’s parents brought suit, individually and as administrators of their daughter’s estate,
against Yamaha Motor Corporation, the manufacturer and distributor of the jet ski. The
complaint alleged causes of action for strict liability, negligence, breach of implied warranties
of merchantability and fitness for a particular purpose, and inadequate warnings.
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The complaint focused on the alleged defective design of the accelerating mechanism,
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referred to as a “squeeze finger throttle.” After several appeals, whereby it was decided by
the Third Circuit that “federal maritime standards govern|ed] the adjudication” of Yamaha’s
liability, the case went to trial. Id. at *5, n.2. At trial, the jury rendered a verdict for Yamaha
on the strict liability claims. Plaintiffs appealed, challenging the district court’s limitation of
the scope of their experts’ testimony. Yamaha cross-appealed, arguing that the district court
should have not only limited the experts’ testimony but excluded it altogether. At trial,
plaintiff proffered testimony from three expert witnesses. After extensive Daubert (Daubert v.
Merrel] Dow Pharmacenticals, Inc., 509 U.S. 579 (1993)) heatings, the District Court determined
that, although each expert could testify, the extent of each expert’s testimony must be

limited.

Specifically, in Calboun, one of the experts offered was a human factors engineer with a
doctorate in experimental psychology. This expert was allowed to testify on the design and
operation features of the “squeeze finger throttle” as well as to opine that the jet ski
warnings deviated from the “proper criteria.” He was not allowed to testify on his “stress
reaction” theory or to “offer an overall conclusion that the design of the throttle was
defective.” Id. at *14-16. The second expert was a lieutenant for a marine safety agency with
some design background for warning signs for public use, and he had conducted “aquatic
related accident” investigations. He had no “formal education or training in engineeting,
psychology, or human factors.” Id. at *17. This expert was proffered to testify that the
accelerating mechanism was not as safe as other designs would have been and that Yamaha’s
warnings should have limited the operators’ age to sixteen. This expert was allowed to
testify as to how to frame an effective warning but his proffered testimony was not allowed.
Finally, the third expert had a bachelor’s degree in naval architecture and marine engineering
and worked as an accident reconstruction consultant. Although the district court found this
expert to be sufficiently qualified, he had never operated a jet ski prior to offering his
opinion in his expert report or examined diagrams of the various types throttles used on jet
skis. Accordingly, the district court restricted his testimony to a description of the “squeeze
finger throttle” but did not allow his proffered testimony that the throttle was unsafe.

Amended in 2000, Federal Rule of Evidence 702 provides that expert testimony is
admissible only where the expert testimony is: (1) based upon sufficient facts or date; (2) the
product of reliable principles and methods; and (3) those reliable principles and methods
have been reliably applied to the facts of the case. In addition, the expert must possess
specialized expertise and his/her testimony must be relevant to the purposes of the case and
must assist the trier of fact. Schneider v. Fried, 320 F.3d 396, 405 (3d Cit. 2003).

The dispute in Calboun was whether the expert testimony proffered by plaintiffs was
“reliable.” The “District Court held that certain aspects of the experts’ proposed testimony
lacked proper foundation and was inadmissible.” The Third Circuit court, in assessing the
reliability of the experts’ testimony, was guided by the following factors:

(1) whether a method consists of a testable hypothesis; (2) whether the
method has been subject to peer review; (3) the known or potential rate of
error; (4) the existence and maintenance of standards controlling the
technique’s operation; (5) whether the method is generally accepted; (6) the
relationship of the technique to methods which have been established to be
reliable; (7) the qualifications of the expert witness testifying based on the
methodology; and (8) the non-judicial uses to which the method has been

put.
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Id. at *11-12. See In re Paoli RR. Yard PCB Litigation (“Pacli II”), 35 F.3d 717, 741 (3d Cir.
1994).

The Third Circuit court found that, within this framework, the district court “carefully and
thoughtfully restricted testimony that offered opinions on specific matters without reliable
foundation” and that “[w]hile the background, education, and training may provide the
expert with general knowledge to testify about general matters, more specific knowledge is
required to support more specific opinions.” Id. at *13. Accordingly, the judgment of the
district court limiting the testimony of each expert was affirmed.

For more information on this issue or other Aviation matters, please contact:

e Brian C. Dalrymple at (415) 984-8275

e  Stephen C. Johnson at (415) 984-8222

e  Hugh R. Koss at (415) 984-8414

e Kyle Levine at (415) 984-8272

e Donald B. MacDougall at (516) 832-7500
e  William L. Robinson at (949) 475-6911

e  Fric Strain at (415) 984-8373

e Lori Winfree at (949) 475-6916
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