
ATTORNEYS AT LAW

No. 9 May 6, 2003

USA PATRIOT ACT REGULATIONS REGARDING PERSONS
INVOLVED IN REAL ESTATE CLOSING AND SETTLEMENTS

Treasury seeks your input to define “Persons Involved in Real Estate Closings and Settlements” for Purposes of Enforcing
the Anti-Money Laundering Provisions of the USA Patriot Act

The Treasury Department is continuing in its war against terrorism

under the Uniting and Strengthening America by Providing

Appropriate Tools Required to Intercept and Obstruct Terrorism Act

(USA Patriot Act) of 2001 (the “Act”) and the related Bank Secrecy

Act.  The anti-money laundering sections of the Act require “financial

institutions” to comply with certain reporting and record keeping

functions established by the Act.  Through the Financial Crimes

Enforcement Network (“FinCEN”), the agency with delegated

authority to administer the anti-money laundering provisions of the

Act, Treasury is working to better define those “financial institutions”

not currently subject to the reporting and record keeping requirements.

To that end, Treasury published an Advance Notice of Public Rulemaking (the “ANPRM”) in the Federal Register seeking

comments from the public regarding its anticipated definition of “persons involved in real estate closings and settlements”,

one category of “financial institution” not previously defined, and other aspects of money laundering that may occur in

connection with the real estate industry.  The comments are due on or before June 9, 2003 and can be sent by electronic

mail directly to regcomments@fincen.treas.gov with the caption in the body of the text, “ATTN: Section 352 – Real estate

settlements” or by regular mail to FinCEN, PO Box 39, Vienna, VA 22183-0039, ATTN: Section 352 “Real Estate

Settlements”.

FinCEN has determined that the real estate industry is vulnerable at all stages of the money laundering process “by virtue

of dealing with high value products”.  It points to past efforts of the real estate industry to identify suspicious transactions.

For example, the American Land Title Association has acknowledged several “red flag” transactions that could be indicators

for money laundering.  These “red flag” situations include:  the payment for real estate with funds from a high risk country,

such as a “non-cooperative country or territory” designated by the Financial Action Task Force; the transfer of proceeds from

a sale being sent to a high risk country; and the appearance of the same person buying and selling the same piece of real

estate within a short period of time or buying multiple pieces of property for no apparent legitimate purpose; among others.

FinCEN is soliciting comment on other money laundering schemes, the existence of any safeguards currently in the
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industry to guard against money laundering and additional steps necessary to protect the industry from abuse by money

launderers.  Through identification of suspicious transactions and the institution of safeguards against such transactions,

FinCEN believes the participants may then be in a position to prevent the occurrence of money laundering.

In calling for public comment, FinCEN has cast its net as wide as possible, soliciting comments from any person potentially

involved in a real estate closing or settlement.  The real estate industry is hopeful, however, that the comments received will be

used to winnow the field of “persons involved in real estate closings and settlements”.  As an initial inquiry, the definition of

what may be a “real estate closing or settlement” needs to be established.  The ANPRM notes that the participants involved

“could vary with the contemplated use of the real estate, the nature of the rights to be acquired, or how these rights are to be

held”, thus implicating many types of transactions. FinCEN attempts to include all types of real estate transactions, both

residential and commercial, including: (i) acquisitions, dispositions or other transfers of fee simple interests for any purpose, (ii)

security and leasehold transactions, and (iii) direct and indirect investment in real estate, through real estate limited partnerships,

real estate investment trusts, or “syndicates” of real estate investors.

The ANPRM identifies the following participants in a typical residential real estate closing as potentially being within the

purview of the regulation: real estate broker(s); attorneys (for purchaser and seller); banks, mortgage brokers, or other financing

entities, title insurance companies; escrow agents; appraisers; and various inspectors.  In light of the fact that there are many

different types of “involvement” in real estate transactions, the ANPRM suggests “guiding principles” to determine which

persons are involved in real estate closings and settlements under the Act, as follows:

To include those persons whose services rendered or products offered in connection with a closing or settlement

that can be abused by money launderers.

To identify those persons positioned to identify the purpose and nature of the transaction.

To identify persons who are important to the successful completion of the transactions (based on the

assumption that these persons would be well positioned to identify suspicious conduct).

To include those persons involved with the actual flow of funds, which is a significant factor.

In enumerating these “guiding principles” to determine persons involved in real estate closings and settlements, FinCEN has

noted that attorneys merit consideration along with all other professionals involved in the closing and settlement process.  In

fact, FinCEN believes that the requirements placed on attorneys to comply with the Act are not inconsistent with the attorney-

client privilege, and that it is incumbent upon attorneys to take steps “to ensure that their services are not being abused by money

launderers”.  In light of the fact that the universe of persons to which this regulation may ultimately apply is extremely broad,

it is conceivable that many persons not currently subject to regulation will be brought within its scope.

Those persons determined to be involved in real estate closings and settlements will, at a minimum, be required to: (i) develop

internal policies, procedures and controls to detect money laundering; (ii) designate a compliance officer; (iii) establish an

ongoing employee training program; and (iv) establish an independent audit function to test the efficacy of the anti-money

laundering program.  The anti-money laundering program itself would be commensurate with the size, location and activities
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of the “financial institutions”, i.e., “persons involved in real estate closings and

settlements” to which the regulations would apply.  

As part of the comments sought, Treasury is looking for comment from real

estate professionals and those who trade in real estate on a commercial basis

regarding who the industry believes to be “persons involved in real estate closings

and settlements” who are already regulated under other provisions (i.e., banks) or

who should be considered for exemption from the requirements.  For example,

Treasury has indicated that the definition of “persons involved in real estate closings

and settlements” would not include purchasers and sellers of their own real estate,

however, those persons are the sole exemption noted at this time.  Therefore, home

inspectors, appraisers or other persons only tangentially involved in real estate

closings or settlements should provide comments in an attempt to be excluded from

the requirements.

In the earliest stages of development, the final regulations with regard to persons

involved in real estate closings and settlements could encompass a great number of

persons not currently subject to regulation under the Act, therefore, we will

continue to monitor the rulemaking process and provide further updates.  Please

call the following individuals if you would like further information:

Christa Dommers
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cdommers@pgfm.com
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